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Consuner class actions serve an inportant function in our judicial systemand can be a
maj or force for economc justice. They often provide the only effective neans for
chal | engi ng wrongful busi ness conduct, stopping that conduct, and obtaining recovery of
damages caused to the individual consuners in the class. Frequently, nany consumers are
harmmed by the same wongful practice, yet individual actions are inpracticable because the
i ndi vi dual recovery would be insufficient to justify the expense of bringing a separate
lawsuit. Wthout class actions, wongdoi ng busi nesses would be able to profit fromtheir
m sconduct and retain their ill-gotten gains. C ass actions by consumers aggregate their
power, enable themto take on econonically-powerful institutions, and nmake w ongful
conduct |ess profitable.

In recent years, class actions--and particularly class actions which are resolved by
settl enent --have been subjected to considerable public criticism At tines, this criticism
has been warranted. However, much of the criticismhas been generated by sel f-appointed
pr of essi onal objectors and by self- interested entities who are notivated by a desire to
i muni ze thenmselves fromliability for wongs rather than by any concern for the public
interest. Certain types of businesses, such as financial institutions and insurers,
commonly deal with |large nunbers of consuners in simlar ways. Oten, such businesses are
essentially inmmune fromindividual suits for danmmges since the anpbunts at issue as to any
particul ar consuner are small. These entities harbor an expectable dislike for the class
action procedural device, since it provides an effective tool for consumer redress in such
situations. While such entities are entitled to have their voices heard in any public
debate, it appears that a concerted effort has been initiated in recent years to underm ne
the legitimate uses for class actions by over-enphasizing the relatively infrequent
occasi ons when abuses of the procedure occur

In Deposit Guaranty National Bank v. Roper, 445 U.S. 326, 100 S.Ct. 1166, 63 L.Ed.2d 427
(1980), the Suprenme Court stated:

A significant benefit to clainmants who choose to litigate their individual clainms in a
class-action context is the prospect of reducing their costs of litigation, particularly
attorney's fees, by allocating such costs anong all menbers of the class who benefit from
any recovery. Typically, the attorney's fees of a naned plaintiff proceeding wthout
reliance on Rule 23 could exceed the value of the individual judgnent in favor of any one
plaintiff. Here the danages clained by the two nanmed plaintiffs totaled *378 $1, 006. 00.
Such plaintiffs would be unlikely to obtain | egal redress at an acceptable cost, unless
counsel were notivated by the fee- spreading incentive and proceeded on a contingent-fee
basis. This, of course, is a central concept of Rule 23.

Id., 445 U.S. 326, 338 n. 9, 100 S.Ct. 1166, 1174 n. 9 enphasi s added].

In a simlar vein, the California Suprene Court recognized in its | andmark decision in
Vasquez v. Superior Court, 4 Cal.3d 800, 808, 94 Cal.Rptr. 796, 484 P.2d 964 (1971) that:

Protection of unwary consuners from bei ng duped by unscrupul ous sellers is an exigency
of the utnost priority in contenporary society ... The alternatives of nultiple litigation
(joinder, intervention, consolidation, the test case) do not sufficiently protect the
consumer's rights because these devices 'presuppose a group of econom cally powerful
parties who are obviously able and willing to take care of their own interests
i ndi vidual ly through individual suits or individual decisions about joinder or
intervention." [Citation omitted.]

The California court further recognized that class actions generally have beneficia
by-products, including a therapeutic effect on sellers who indulge in fraudul ent
practices, aid to legitinmate business enterprises by curtailing illegitimte conpetition
and avoi dance of nultiple lawsuits involving identical clains.
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Even when individual actions could be brought, it is only through class action status
and cl ass-wi de discovery that the defendant's wongful practice and its effect on |arge
nunbers of sinilarly-situated consumers nmay be carefully and accurately determ ned. d ass
action discovery thus can inprove the strength and size of the eventual recovery for
af fected consumers.

Class actions also can be abused. Mbdreover, any abuse is sure to be the focus of much
adverse comrent in the nedia and to be used in an attenpt to change the |aw to disfavor
class suits and thereby insul ate abusive business practices fromeffective review
Through this paper, the National Association of Consuner Advocates (NACA) is undertaking
to provide guidelines to specify what practitioners should be doing under the current
state of the law. In sone instances, the | aw does not require conpliance with the
standards set forth here, in others it does, and in yet others there is a split of
authority. Except where expressly stated, this paper does not argue for a change in the
law. Instead, NACA seeks to educate practitioners about how to avoid conduct which is, or
may appear to be, inproper and about the nost appropriate and effective way to fulfill the
speci al obligations of class counsel to the class. Thus, the paper addresses how to curb
abuses, while advocating keeping class actions as a vehicle for protecting consuners and
hol di ng econonically powerful interests responsible for the harmthey do.

NACA is conprised of consuner |awyers and advocates. The views of nmany NACA nenbers
were solicited and received before this paper was witten, as well as after it was
circulated in draft form Oten, different nmenbers expressed opposing viewpoints. This
paper is intended to reflect *379 the majority view in those i nstances where there was any
significant difference of opinion anbng nenbers.

This paper is directed toward use of class actions within the context of consumer cases.
It is not intended to address class actions in other contexts, such as mass torts or
enpl oyment discrimnation cases, which often involve nore substantial individua
recoveries and a different mx of public policy and procedural considerations.

| SSUES ADDRESSED
1. The propriety of class actions when individual recoveries are snal
A. The Issue

Questions recently have been rai sed about whether some illegal business practices are
i nappropriate for class treatnment because individual recoveries are too small to warrant
i ndi vi dual actions and the attorney's fees which are recovered dwarf the individua
damages. The Prelimnary Draft of the Proposed Anmendnents to the Federal Rules of
Practice and Procedure issued by the Advisory Commttee on Rules of Practice and Procedure
of the Judicial Conference of the United States suggests a new subparagraph (F) to Rule
23(b) (3) which would allow courts, in deciding whether to certify a class, to weigh the
probable relief to individual class nenbers against the costs and burdens of class
l[itigation. The Summary for Bench and Bar, distributed by the Adnministrative Ofice of
the U S. Courts, contains the foll owi ng comment about proposed subparagraph (F): "In
"smal|l claims' class actions, it nay justify refusal to certify a class even though
subpar agraphs (A) and (B) would push toward certification because individual class nenbers
are not practically able to pursue separate actions."

B. Vi ewpoints
The new proposed subparagraph F requires consideration of the relief to individual class

nmenbers instead of the size of the total sumthat the defendant will pay to the entire
class. The genesis of this proposal appears to be the viewpoint that sone recoveries to
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class menbers may be so trivial that they do not warrant redress. Noting that the
traditional justification for litigation is individual renedial benefit and that nost
private wongs go w thout redress, proponents of this rule change urge that "we shoul d not
establish a roving Rule 23 conmm ssion that authorizes class counsel to enforce the | aw
agai nst private wongdoers." Request for Comrent at 26.

Attorneys who litigate consumer class actions hold the contrary view and believe that
the focus on individual conmpensation msses a central point of class actions: deterring
m sconduct by the defendants. The class action device is particularly appropriate in
consumer cases where individual recoveries are small, but which, in the aggregate, involve
substantial suns, often mllions of dollars in damages. C ass actions serve an inportant
pur pose beyond sinmply conpensating the injured. Oten, class counsel and cl ass
representatives act as private attorneys general vindicating cumul ative wongs and
obtai ning significant injunctive relief or institutional change, and requiring
di sgorgement of illegal profits. HERBERT NEWBERG & ALBA CONTE, NEWBERG ON CLASS ACTI ONS
88 5.49 & 5.51 (3d ed. 1992) [cited herein as "Newberg"]. To refuse to permt class
actions on the *380 grounds that individual recoveries are small, while ignoring the
aggregat e amounts invol ved, woul d encourage w ongful conduct and largely i munize entities
engaged in schenes to steal mllions in $10 i ncrenents.

An illustrative exanple is found in the consunmer class actions challengi ng excessive
late and overlinmt charges on credit card accounts which were criticized on the grounds
that class nenbers "are eligible for only a few dollars apiece in conpensation" while
class counsel get "mllions." Max Boot, WALL ST. J., Sept. 19, 1996. |If Rule 23(b)(3)(F
were adopted, it could provide a basis for refusing to certify these classes because
i ndi vi dual recoveries ranged from $3 to $50, which a court might deemto be trivial. Such
a constricted view disregards the facts. For exanple, in the related Wlls Fargo Bank and
Crocker National Bank cases, total damages of alnpbst $10 million were recovered, plus
interest, and nore than $6.5 mllion was distributed directly to the plaintiff classes.
Each cl ass nenber received the full amount which he or she was overcharged, plus interest,
through credits to current custoners' accounts and refunds to former custoners. Moreover,
$3.3 mllion was given to consunmer organi zations which provided indirect benefit to absent
cl ass nenbers, and the Banks were required to pay all but $115,668 of the $2,130, 118
awarded in attorney's fees for work in the trial court. The plaintiff classes were
required to pay only 1.28% of the fund for fees.

These charges were inposed by the Banks in violation of California law. It would be
unsound as a matter of policy to allow these |large corporations to enrich thensel ves by
$10 mllion through illegal conduct sinply because each affected custoner was overcharged
by $50 or |ess.

The Suprene Court has long recogni zed that without Rule 23 claimants with small clains
woul d be unable to obtain relief. See Deposit Guaranty National Bank v. Roper, 445 U. S
326, 338 n. 9, 100 S.Ct. 1166, 1174 n. 9, 63 L.Ed.2d 427 (1980), quoted above. To the
sane effect is Phillips Petroleum Co. v. Shutts, 472 U. S. 797, 105 S.Ct. 2965, 86 L. Ed.2d
628 (1985). "Cass actions ... may permt the plaintiffs to pool clains which would be
uneconomi cal to litigate individually. For exanple, this lawsuit involves clains
aver agi ng about $100 per plaintiff; mpst of the plaintiffs would have no realistic day in
court if a class action were not available.” 1d. at 809, 105 S. C. at 2973.

In addition, assunming that it is desirable for a court to weigh the potential "costs" of
class action litigation against its potential "benefits,” it would be a m stake to focus
solely on nonetary relief recoverable as damages or restitution. Rather, many consumner
cl ass actions provide an additional social benefit--deterrence. Recovery of a significant
aggregate sumfromthe defendant will have a deterrent effect on resunption of the sane or
simlar wongful practices in the future, both by that defendant and by ot her
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simlarly-situated entities. This deterrent effect is present regardl ess of the anount
recovered by individual class nmenbers. Moreover, injunctive relief can specifically
prohi bit resunption of a wongful activity.

The i nportance of the deterrence factor in consuner cases is evidenced by the frequency
wi th which Congress and the state | egislatures have included fee- shifting provisions in
consuner protection statutes. By including fee-shifting provisions, Congress and the
state | egislatures seek to *381 encourage enforcenent of these consuner |aws through a
system of "private attorneys general," even where the anpbunt of danages at stake woul d be
too small to support litigation if the plaintiff had to absorb the cost of attorney's
fees. See, e.g., de Jesus v. Banco Popul ar de Puerto Rico, 918 F.2d 232, 234 (1st
Cir.1990) (construing the Truth in Lending Act). This recognition of the inportance of
enforcing consuner protection |aws, even in cases where the anpbunt of danage to an
i ndi vidual consumer is small, is at |east as applicable in the class action context as in
t he individual case context.

I ndeed, the use of class actions to deter w despread consuner fraud is probably
preferable to the only practical alternative: punitive danage awards. If small
conpensation class actions are di scouraged, the alternative will be to seek |large punitive
damage awards on behal f of a few consuners who, while litigating relatively small
i ndi vidual clains, can prove willful, wi de- spread m sconduct by the defendant. Wile
both alternatives result in the appropriate extraction of a | arge paynent fromthe
defendant, class actions result in the distribution of that payment to the victins of the
practice, rather than providing a seeming windfall to the few consuners who prevailed in
their individual punitive damage cl ai ns.

Finally, what may seem"small" to those of us fortunate enough to be | awyers and judges
may be significant to those consuners whose annual inconmes are at or bel ow the poverty
level. The sum of $50.00 represents two percent of the total annual poverty guideline

allotnment per family nmenber under the United States Departnent of Health and Hunan
Servi ces 1995 poverty guidelines. For a |low income consunmer, that "trivial" $50.00

i ndi vi dual recovery has significant value, equivalent, as a percentage of incone, to a
$2,000 recovery by a single person earning $100, 000 a year

Wil e class actions, |ike any procedures, sonetinmes may be abused, protections against
abuse already exist. Courts may and do refuse to allow classes to be certified where the
potential recovery to each consumer is nom nal or where a distribution would consunme such
substantial tine and expense that the class nmenbers are unlikely to receive any
appreci abl e benefit. See e.g., Buchet v. |ITT Consuner Financial Corp., 845 F.Supp. 684
(D.Mnn.1994); Blue Chip Stanps v. Superior Court, 18 Cal.3d 381, 386, 134 Cal.Rptr. 393,
556 P.2d 755 (1976); City of San Jose v. Superior Court, 12 Cal.3d 447, 459, 15 Cal.Rptr.
797, 525 P.2d 701 (1974). Further protections are found in the requirenents that courts
must find any settlenents to be fair and reasonable to the nenbers of the class,
F.RCV.P. 23(e), and that courts nust approve anmounts to be paid as attorney's fees.

C. NACA Gui deline

The class action device is particularly appropriate in consunmer cases where individua
recoveries are small, but which, in the aggregate, involve mllions of dollars in damages.
This is precisely the type of case which encourages conpliance with the law and results in
substantial benefits to the litigants and the court. Denial of class certification in
such instances would result in unjust advantage to the wongdoer. Cass actions should be
deenmed appropriate precisely because individual damages are too small to warrant redress
absent a class suit, so long as significant aggregate pecuniary and/or nonpecuniary
benefits to the class are sought. This is *382 particularly true in cases with clains for
which a | egislative body has provided a fee-shifting renedy to encourage private
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enf or cenent acti ons.
2. Certificate Settl enents
A. The | ssues

There appears to be an increasing use of certificate settlenents, offering relief to the
class menbers in the formof certificates that are redeemable on future purchases fromthe
defendant. Questions have been rai sed about the propriety of such settlenments.

It is inportant to differentiate between certificate settlenents, which are discussed
herein, and other settlenents that do not deliver dollars directly into the hands of the
cl ass menbers, which may well be appropriate. An exanple of the latter type of settlenent
is one in which credits are issued to class nenbers' accounts with the defendant. Wen
credits are nade to existing accounts, the effect is simlar to delivering cash, with
i ncreased efficiency.

By contrast, the CGeneral Mtors ("GW') sidesaddle pickup truck case is a good exanpl e of
the type of certificate settlenment that should never have been proposed for court
approval. That class action sought to resolve the worst vehicle-fire safety hazard in
hi story: expl oding side-saddl e gas tanks on GM pi ckups that have killed hundreds of people
and badly burned nore. The plaintiffs alleged that these trucks are flawed by a dangerous
and | atent design defect--the placenent of the gas tanks outside the frane rail--that
i ncreased the likelihood that their fuel tanks will rupture in side-inpact crashes,
causing fuel-fed fires. The class action sought a recall of these GMtrucks, with
restitution and refunds to all class nenbers, and an order directing GMto pay for the
retrofitting of all GM pickups to correct the fuel tank defects.

However, in the settlenment, class counsel abandoned the recall/retrofit remedy in favor
of an approach that limted class nmenbers' recovery to di scount coupons to buy new GM
trucks. There was no provision requiring GMto recall or repair the trucks, or to
rei mburse owners who nade the repairs thensel ves, nor was there any provision requiring GM
to warn consuners about the hazards of the trucks, despite the demand for such relief in
the conplaint. |In other words, nothing in the settlenment addressed the ani mating
principle of this lawsuit: that these GM pi ckup trucks pose a serious--but
remedi abl e--saf ety hazard

The settlenment was criticized and rejected by both federal and state courts. Inre
CGeneral Mtors Corp. Pick-up Truck Fuel Tank Products Liability Litigation, 55 F.3d 768
(3d Cir.); cert. denied, --- US. ----, 116 S.Ct. 88, 133 L.Ed.2d 45 (1995); Bl oyed v.

Ceneral Mdtors Corp., 881 S.W2d 422 (Tex. App. --Texarkana 1994), aff'd, General Modtors
Corp. v. Bloyed, 916 S.W2d 949 (Tex.1996). One of the main points of criticismwas the
i nadequacy of the certificates as the sole redress for the injured class nenbers.

The GM case, and others, have served to denonstrate the problens inherent in non-cash
settlenents. It is inmportant to note, however, that settlements that do not actually
deliver dollars into the hands of the class may be entirely appropriate. For exanple,
credits to existing accounts are *383 usual |y adequate substitutes for mailing checks to
each cl ass nmenber; indeed, crediting is nore efficient than mailing and should serve as
the basis for increasing the anount paid to each class nmenber. Simlarly, if the anmounts
avail abl e to each class nmenber are so small as to make delivery by checks economically
unvi able or if the class nmenbers are inpossible to determine with certainty, distribution
of the class benefit through cy pres awards is advi sable, as discussed in |Issue 6 bel ow.
The conmments here are directed solely to certificate settlenments that only offer class
nmenbers the opportunity to purchase a product or service fromthe defendant in the future
at a clainmed discount fromthe regular price to the consuner.
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B. Viewpoints
The potential problens with non-cash settlenment of class nenbers' damages are nmany:

e There is no principled reason why delivery of cash settlenents cannot be achi eved,
aside fromthe fact that the defendant prefers not to do so.

» For nost of the class, redenption may not be an option, because they are unwilling or
unable to nake a future purchase. Thus the class nmenbers are not equally
conpensat ed--sone get nore, others get less. This situationis at its npst aggravated
when the certificate requires purchase of a new car or other "big ticket" item

« Even where the coupon is for a small ticket itemor is freely transferable, the
def endant may be able to use its specialized know edge of the industry to recover the cost
of the coupon in the marketing of the rel evant product.

* Policy considerations disfavor rewardi ng the w ongdoi ng defendant with new sales from
the victins of its illegal practices.

e The actual value of certificates is uncertain, making valuation of attorney's fees
i mpossi bl e on a percentage basis, especially where discounted prices are conmon.

* Proponents of certificate settlements claimthat use of certificates nmakes settlenents
easi er because the defendant is nmore willing to settle for terns that will only nean a
di scount fromthe retail price of the product or because the cost to the defendant is in
the future, requiring the inmediate outlay of |ess nobney. Proponents stress that the
particul ar facts involved in a proposed certificate settlenment may justify it, pointing
for example, to In re Sears Autonotive Center Consuner Litigation, (N D.Cal. No. 92-2227
RHS), in which these proponents averred that the certificates involved could be redeened
for any nmerchandi se sold at Sears stores (not nerely the services and nerchandi se at issue
inthe litigation) and that 99.6% of the certificates issued were redeened.

C. NACA Gui del i nes

Certificate settlements have many di sadvantages and shoul d be proposed by class counse
only in the rare case. For example, if (1) the primary goal of the litigation is
injunctive and the defendant agrees to an injunction, or the certificates are good for the
purchase of small ticket consumable itens which class nenbers are likely to purchase, or
the certificates represent true discounts that would not otherw se be available, (2) the
certificates are *384 freely transferable, and (3) there is a market-naker to insure a
secondary transfer nmarket, a certificate settlement might be appropriate. A few basic
positions are clear

e Certificate-based settlenments should never require identifiable class nenbers to
purchase major, large ticket itens fromthe defendant as the sole significant relief to
t he cl ass.

 Certificates should have some form of guaranteed cash value. For exanple, the
certificates could have a | esser cash redenption value (either upon issuance or within a
reasonabl e period of tine) that still gives the class nenbers a benefit that is
significant in relation to the actual danages which would be provable at trial. As a
| ess-preferabl e approach, the defendant could contract with a market maker that would
prom se to purchase all available certificates for a set price that is significant in
relation to the likely recovery at trial

e Certificate settlenents should never be proposed to the court unless it is apparent
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that the defendant is providing greater true value (i.e., not just the face value of the
certificates or their potential value) to class nmenbers than woul d be available froman
all-cash settlenent. There may be legitimate tax or financial-accounting reasons why a
greater recovery for class nenbers can be had froma non-cash settlement. However, class
counsel shoul d inquire about the defendant's reasons for preferring a non-cash settl enent.
The begi nni ng assunpti on shoul d al ways be that the defendant prefers a non-cash to a cash
settl enent because it believes the true value to be less. Since the defendant will

usual ly be in a superior position to predict the ultinmate redenption rate and benefit to
the class, its preference for a non-cash settlement should be viewed with skepticism

* Asettlement involving certificates should require a mninumlevel of redenption by
the class nenbers within a reasonable period of tine. |In the event actual redenption does
not nmeet this mninumlevel, the defendant should provide alternative relief in the form
of a conmon fund. This requirenment protects against the use of a nmeaningless certificate
settlenent that has little or no inmpact on a defendant, and little or no conpensatory
value to the plaintiff class.

O ass counsel and defendants should submit to the court and all counsel of record
detail ed i nformati on about redenption rates and coupon transfers during the entire life of
the coupon. By doing so, a public record will be nade of what works and what does not
work in non-cash settl ement cases.

3. Settlements When Gther Class Actions Are on File
A. The |ssue

Settlement of a class action when other similar cases are pending requires consideration
of a series of specific questions. How should class counsel approach settlenment when
ot her class actions, whether putative or certified, have been filed? How can "reverse
aucti ons" be avoi ded? How should counsel deal with differing geographic and/or
substantive scope of nmultiple class actions?

*385 B. Vi ewpoints

This issue was the nost conplex of all issues considered. There is general agreenent
that class counsel should be sensitive to the potential for wi ping out clains asserted in
ot her pending cases by settling a case, and should resist doing so. This problemis
particul arly apparent where the defendants suggest expanding a settlenent class beyond the
class definition contained in the conplaint or in a prior order certifying a class, or
expandi ng the clainms settled, but offer no increased benefit to the additional class
menbers or for settlenment of the additional clainms. There is also concern about the
filing of nationwi de class actions and agreeing to settlements which do not exclude from
the class cases pending in certain states or locales. In either instance, the interests
of the classes will not be well served by settlenments which do not naxinize benefits to
cl ass nmenbers.

One particular area of concern exists when the nultiple cases are pending in both state
and federal courts and thus cannot be consolidated under the federal nulti-district
litigation rules. 28 U S.C. § 1407. dass counsel fromCalifornia night be concerned
about becoming involved in a related case pending in a rural area of Texas or Louisiana,
where they are unfamiliar with the rules and traditions of practice. The Manual for
Conpl ex Litigation addresses this issue, and proposes several procedural steps to increase
coordi nation. These steps include (1) joint conference calls anong all judges (2)
coordi nation of discovery, and (3) joint appointnent of experts. MANUAL FOR COVPLEX
LI TI GATION, THI RD 8§ 30.3, 31.14, & 31.3 (1995).
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Anot her area of concern is the settlenent of cases through a "reverse auction" by which
def endants propose a cheap settlenent and shop around anong plaintiffs' counsel until they
find a lawer willing to settle on their terms. Although there is no enpirical evidence
that this problemexists, anecdotes abound, and the potential for collusion and abuse is
obvious if a |lawyer agrees to a bad deal in order to secure fees.

Conment ers agreed that class counsel in overlapping actions should conmmuni cate with each
ot her and work together to ensure that class nmenbers obtain the nmaxi mnum settl enent
benefit. The personal interests of particular class counsel in receiving attorney's fees
coul d di scourage such cooperation at tinmes. One nenber proposed that courts shoul d be
encour aged not to approve settlenments in "copy cat" actions and to consolidate actions
whenever possible. However, experience in the federal securities area suggests that use
of a "first to file" rule (whether used to determine who will be | ead counsel or which
shoul d be favored for settlenment approval) often produces unsatisfactory results.

Cooper ati on anmong cl ass counsel through a variety of neans including sharing discovery,
conducting joint discovery, using joint experts, coordinating docunent production, and
coordi nati ng scheduling of inportant notions, including notions for class certification
can expedite the handling of cases and nminimze the cost to each counsel

C. NACA CGui del i nes

Cl ass counsel should attenpt to learn of any pre-existing cases and to comrunicate with
other plaintiffs' counsel in such cases prior to or pronptly after filing an overl appi ng
case. Counsel should cooperate with each other to the maxi num extent feasible in the
pre-trial stage by agreeing to conduct *386 joint discovery, use joint experts, and
coordi nate docunent production, or at a mninmm sharing di scovery anbng counsel in sinilar
cases; and, where possible, by allocating responsibility for researching and drafting
i mportant pl eadi ngs and coordi nati ng scheduling of inportant notions, including notions on
t he pl eadings, for summary judgnment, and for class certification

Counsel should be alert to the possibility that a defendant in multiple cases nmay seek
to conduct a "reverse auction," in which it negotiates separately with various plaintiffs
counsel and attenpts to strike a settlenent nost favorable to it. Bearing in mind the
entitlenent of class counsel to a fair fee given all the circunstances, the interests of
t he class must remain paranount.

Counsel (1) should be reluctant to agree to expand the class definition at the
settlenent stage, (2) should refrain fromagreeing to unnecessarily-broad rel eases which
Wi pe out clains asserted in other pending cases, and (3) should be cautious about settling
anyt hi ng beyond what is alleged in the conplaint and m ndful of preserving the opt-out
rights of class nmenbers.

When a settlenent has been reached, counsel should always notify class counsel and the
court in other cases involving the same defendant and the same or simlar issues. Such
noti ce should occur well before the fairness hearing, in sufficient tine to permt those
counsel the opportunity to appear

After settlenent, class counsel should al so consider notifying persons and groups who
have an interest in the proceedings that a tentative settlenent has been reached and that
a prelimnary hearing will be scheduled to consider the fairness and adequacy of the
settlenent. For exanmple, Trial Lawyers for Public Justice and Public Ctizen would
routinely be notified of class action settlenents, the National Association of Attorneys
CGeneral would receive notice of settlenents involving notor vehicles which states purchase
in large quantities, the American Association of Retired Persons would receive notice of
settlenents involving schenes that adversely affect the elderly such as tel emarketing
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fraud and home equity scans, and NACA and the National Consunmer Law Center woul d receive
notice of settlements in consumer class actions such as chall enges to deceptive hone

i mprovenent financing schemes or overcharges by financial institutions. Wile such
notification should not be an invariable rule, it should be the practice usually foll owed.

4. Additional conpensation to naned plaintiffs
A. The Issue

Is it appropriate to provide additional suns to naned plaintiffs, beyond what each cl ass
nmenber receives, and, if so, when and in what anpunts?

B. Vi ewpoints

Earlier cases reflect a viewthat it is a conflict of interest for named plaintiffs to
receive anything nore than their proportionate share of damages in anobunts which are equa
to those received by absent class nenbers. The theory was that nanmed plaintiffs, |ike
cl ass counsel, are fiduciaries to the class, so every dollar they receive is taken from
cl ass nenbers.

Recently, sone decisions have recogni zed that nodest incentive awards to naned
plaintiffs, in the range of $2,000-3,000, are generally desirable in *387 order to
conpensate people for their efforts in achieving the results obtai ned and thereby
encourage themto serve as class plaintiffs. GVAC Mrtg. Corp. of Pa. v. Stapleton, 236
[1l.App.3d 486, 177 111.Dec. 697, 808, 603 N.E. 2d 767, 776 (1 Dist.1992); In re G\C
Shar ehol der Litigation: Al Actions, 668 F.Supp. 450, 451 (WD. Pa.1987); Troncelliti wv.
M nolta Corp., 666 F.Supp. 750, 752 (D.M.1987); In re Jackson Lockdown/MCO Cases, 107
F.R D. 703, 709-710 (E.D.M ch. 1985).

Paynments of even larger suns may be appropriate and necessary to conpensate class
representatives for the tine they spend on the litigation. It is sonetinmes the case that
naned plaintiffs are subjected to enbarrassment and harassnment by defense counsel, and are
required to submt to multiple days of depositions or to turn over their financial records
for review. Named plaintiffs also may contribute to the litigation by review ng records,
reviewi ng and commenti ng on pl eadi ngs, responding to witten discovery, giving assistance
or advice to counsel and testifying at depositions and trial. It is appropriate that they
recei ve additional paynments to reinburse them for expenses they incur and tine they spend
in participating in the litigation. See, e.g., Bryan v. Pittsburgh Plate G ass Co., 59
F.R D. 616, 617 (WD.Pa., 1973), aff'd, 494 F.2d 799 (3rd Cir.1974), cert. denied., 419
U S 900, 95 S.C. 184, 42 L.Ed.2d 146 (1974), reh. den., 420 U. S. 313, 95 S.Ct. 836, 42
L. Ed. 2d 844 (1975) (approving special awards to those nenbers of the plaintiff class who
were nost active in the prosecution of the case and who devoted substantial tine and
expense on behalf of the class); Thornton v. East Texas Mtor Freight, 497 F.2d 416, 420
(6th Cir.1974) (approving granting earlier seniority to those class nenbers who had
protested and hel ped to end discrinminatory enploynment policy); Harris v. Pernsley, 654
F. Supp. 1042, 1052-1053 (E.D. Pa.1987) (approvi ng damage award to naned plaintiff based on
meritorious conduct); Genden v. Merrill Lynch, Pierce, Fenner & Smth, 700 F.Supp. 208,
210 (S.D.N.Y.1988) (approving award of $20,085 to one named plaintiff who, as an attorney,
rendered consultative services to class counsel).

C. NACA Gui deline

Awards to nanmed plaintiffs are appropriate conpensation for the time and expense they
incur in serving as class representatives. The consunmers who fight on behalf of an entire
cl ass shoul d be reasonably conpensated for their efforts when those efforts are
successful. For anything nore than nodest suns in the range of $2,000-3,000, the anmpunts
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of such awards shoul d be based on the anpunt of time and noney expended in connection with
prosecuting the case, or other special circunstances.

5. d ass Menber Rel eases
A. The | ssues

VWhen is it appropriate to release class clains w thout individual class menber
signatures? My the scope of rel eases exceed the scope of the clains certified by the
Court?

B. Vi ewpoints

In agreeing to settle a class action, the defendant understandably w shes to obtain
protection against |later suits by class nenbers for the same all eged wongs that are being
settled through the class actions. Odinary *388 principles of res judicata and
collateral estoppel apply in the class action context to bar subsequent re-litigation of
clains, so long as there was adequate representation of the class in the earlier case.

Mat sushita Electric Industrial Co., Ltd. v. Epstein, 516 U S. 367, 116 S.C. 873, 134
L.Ed.2d 6 (1996). Nevertheless, as in individual cases, defendants generally insist upon
the inclusion of releases within a negotiated settlenent docunent. In sone cases,

def endants nmay al so seek individual releases fromclass nmenbers, either as part of the

| anguage contained in claimforns or as an endorsenment on settlement distribution checks.
There does not appear to be any benefit fromrel eases which do not exceed the scope of the
res judicata bar, but neither does there appear to be any harm

Prior to Matsushita, there was sone uncertainty whether class-w de rel eases which were
broader than the scope of the pleadings and/or certified clainms were binding upon
i ndi vi dual class menbers in subsequent litigation. As a noted conmrentator states: "A
class action settlement agreenment cannot rel ease the clains of absent class nenbers. Only
absent class nenbers can releasetheir own clainms." Newberg 8§ 12.17, at 12-52 (3d ed.
1992). However, Newberg subsequently notes that an alternative to individual releases is
the inclusion of "a constructive release clause in the settlenent agreenent” to the effect
t hat acceptance of settlenment benefits rel eases whatever clains are described in the
settlenent agreenent. 1d. at 12-52--12-56.

The Suprene Court's recent decision in Matsushita, supra, clearly holds that res
judicata bars re-litigation of non-certified clains (and even clains not contained in the
pl eadi ngs) which are released on a class-wi de basis, so long as there is adequate
representati on and an opportunity to opt out. Court approval of a proposed settl enent
shoul d include a deternmination that plaintiffs and class counsel adequately represent the
class on all of the settled issues, even if certification of sone of the issues was
previously deni ed.

It was the unani nobus view of those who subnitted comments that individual rel eases are
unnecessary and unproductive if the scope of the class- wide release is limted to those
clains certified by the court for class treatment. There was al so consensus that class
counsel shoul d be cautious in discussing settlenent of clains beyond the scope of a prior
class certification order (or, if no order has yet been entered, beyond the scope of the
pl eadi ngs). Several conments suggested that counsel should seek additional settlenent
conpensation if settlenent of such clainms is agreed to.

The opportunity to opt out of a proposed settlenment is particularly inportant if clains
are being settled which have not been previously certified by the Court. It is comopn
practice to offer class menbers only one opportunity to opt out of a class action. Wen
there is a contested class certification notion, that opportunity usually cones
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i mediately after certification. A subsequently-proposed settlenment requires notice of
the settlenent ternms and an opportunity to object, but usually not a second opportunity to
opt out. If clains are being settled which were not described in the initial class
notice, serious fairness issues are raised by the lack of a second opt-out opportunity.

*389 In addition, there are very serious, and probably fatal, objections to any
settlenent that purports to release potential future clains of persons who have not
suffered any damage at the tinme of settlement. Settlenments of this nature are rare, or
even unknown, in consuner cases. Therefore, this paper will not discuss in depth the many
i ssues relating to these settlenents. However, we note that even if it were possible to
notify such future-damaged cl ass nenbers, it is inpossible to provide any meani ngfu
noti ce and opportunity to opt out, since they have not been injured and thus cannot assess
what the proposed settlenent neans to them The Suprenme Court addressed future-danmage
i ssues this past Termin Ancthem Products, Inc. v. Wndsor, 521 U.S. ----, 117 S.C. 2231
138 L.Ed.2d 689 (1997). In that case, the Court found that including future-danmaged
persons in the class defeated the predoni nance requirenent of Rule 23(b)(3) and al so nade
it inmpossible for the named cl ass nenbers (who were not future-danaged) to represent the
interests of the absent future-damaged cl ass nenbers, as required by Rule 23(b)(4). 521

us at --------- , 117 S. . at 2250-51, 138 L.Ed.2d at 713- 714. |In addition, the Court
noted that there were significant problens of adequate notice to a class that included
persons who were not then aware of their damages. 521 U S at ----, 117 S .. at 2252,

138 L. Ed.2d at 716.
C. NACA Cuidelines

Cl ass counsel should proceed cautiously in discussing settlenment of clains other than
those alleged in the pleadings and certified by the court. However, since the doctrines
of res judicata and collateral estoppel will preclude subsequent litigation based on
alternative legal theories arising out of the sane set of facts, it is often reasonable to
rel ease any such alternative clainms which could have been asserted, even if not contained
in the pleadings or specifically certified. Except in unusual circunstances, counse
shoul d not agree to any settlenent which rel eases non-certified clainms unless class
menbers will be given a subsequent opportunity to exclude thenselves fromthe settlement.

If a defendant seeks a release of clains arising fromfactual circunstances not all eged
in the conmplaint, or as to which certification has been sought but not granted, class
counsel shoul d seek additional conpensation to the class for such releases. |If possible,
negoti ation of the certified clainms should precede negotiations as to non-certified ones.
Adequacy of representation as to non-certified clains should be addressed in the briefs
supporting a proposed settlenent.

A "general release" may be appropriate for the named cl ass representatives. However,
absent class menbers should not be required to rel ease i ndependent individual clainms or
clains as yet unknown in order to receive settlenment benefits. Specifically, if the class
settlenent only provides injunctive benefits that do not result in restitution or other
nonet ary payments to individual class nmenbers, the rel ease should provide that individua
damages cl ai ms are not being rel eased.

*390 6. Cy pres awards
A. The Issue

It is typically the case that not all class nenbers can be located to receive their pro
rata share of a danage award, and questions arise concerning what happens to the

undi stributed residue. They include: Are there circunstances under which the residue
should revert to the defendant? Under what circunstances is a cy pres distribution of al
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or part of the settlenent fund appropriate? Wat is class counsel's role in recommendi ng
reci pients of such awards?

B. Vi ewpoints

Respondents unani mously agreed that cy pres renmedies are appropriate to ensure that
undi stributed residues are used to provide indirect benefit to absent nembers of the
plaintiff class or to further the purposes of the statutes which fornmed the basis for the
underlying litigation. This viewis supported by the case |aw. Bebchick v. Public
Uilities Commission, 318 F.2d 187 (D.C.Cir.) (en banc) cert. denied 373 U S. 913, 83
S.Ct. 1304, 10 L.Ed.2d 414 (1963) approved use of the funds collected in an invalid fare
i ncrease for the benefit of those who paid it, that is, those who use that transit system
A fund was created in this non-class case to be used by the Comission to benefit transit
users in any pending or future rate proceedings or to cover costs which m ght otherw se
lead to an increase in fares, or aid in determ ning whether fares should be reduced.

Several other circuits have approved the use of cy pres renedies. An early antibiotic
antitrust class action settlenent included the creation of a trust fund from which
i ndirect benefit could be conferred upon consuners as a whole, and the settlenment was
approved, with the details of the cy pres remedy left to be resolved at | ater hearings.
State of West Virginia v. Chas. Pfizer Co., 314 F. Supp. 710, 728 (S.D.N.Y.1970): aff'd,
440 F.2d 1079, 1083 (2d Cir.1971). The Seventh Circuit has adopted an approach requiring
a case-by- case analysis of whether the use of a cy pres renedy is consistent with the
policy reflected by the statute violated and whether the statute enbodi es policies of
deterrence, disgorgenment, or conpensation. Siner v. R os, 661 F.2d 655, 676 (7th
Cir.1981), cert denied, 456 U S. 917, 102 S.C. 1773, 72 L.Ed.2d 177 (1982) (finding an
award i nappropriate because it would not serve the goals of deterrence or disgorgenent on
the particular facts of that case).

In Nel son v. Greater Gadsden Housing Authority, 802 F.2d 405, 409 (11th Cir.1986), the
court held that compensatory damages whi ch were not clained by class nenber public housing
tenants were to be used by the housing authority to increase the energy efficiency of the
apartnment units or to inprove the appliances supplied by defendant. In Six Mexican
Workers v. Arizona Citrus Gowers, 904 F.2d 1301, 1307 (9th Cir.1990), the Ninth Crcuit
noted that the Eleventh Circuit's decision "expressly approved the use of fluid recovery
to distribute unclainmed class action funds" and expressed its agreenment, holding that the
district court properly considered cy pres distribution of unclainmed funds, although it
found the specific use which had been approved i nappropriate. The court reversed and
remanded to the trial court to determ ne what remedy woul d best effectuate the goals of
the underlying statute and the interests of the absent class nenbers. Id. at 1309.

*391 Simlarly, the Second Circuit in In Re Agent Orange Product Liability Litigation
818 F.2d 179, 185 (2d G r.1987), concluded that a district court may set aside a portion
of settlenent proceeds for prograns designed to assist the class in order to naximze the
beneficial inpact of the settlenent fund on the needs of the class. The Court
di stinguished its earlier decision in E sen v. Carlisle & Jacquelin, 479 F.2d 1005 (2d
Cr.1973) ( "Eisen I11"), vacated and remanded on ot her grounds, 417 U. S. 156 (1974) which
reversed a trial court order allowing fluid recovery through a price reduction. The court
expl ained that the fluid recovery at issue in Eisen Il would have allowed plaintiffs to
sati sfy the manageability requirenments of Rule 23 where they otherw se could not and woul d
result in a greatly increased nunber of doubtful but astrononical class clains in the
federal courts. That concern was not present in Agent Orange, which was naintainable as a
class action regardless of the formof recovery available to the plaintiff class. In Re
Agent Orange Product Liability Litigation, supra, at 185.

Q her courts approving cy pres renedi es al so have distingui shed Ei sen on the basis that
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the fluid recovery sought in that case would have elininated statutorily required

i ndi vidual proof of damages and circumvented cl ass action nmanageability requirenents.

Nel son v. Greater Gadsden Housing Authority, supra, at 409; Six Mexican Wrkers v. Arizona
Ctrus Gowers, supra, at 1307. Those issues are very different fromthe question of cy
pres distribution of unclaimed funds, an issue which does not subject defendants to
greater liability or alter their substantive rights. Id. 1In addition, Newberg criticizes
the Eisen Il rationale as defective and inconsistent with the historic purposes of class
action renedies and concludes that "cy pres distributions have |ong been recogni zed as
appropriate exercises of the court's general equitable powers under appropriate
circunmstances". Newberg, 8§ 10.22 at 10-57.

State courts have al so approved cy pres renedies in a nunber of unreported decisions in
California and Georgia. See, e.g., Vasquez v. Avco Financial Services of Southern
California, Los Angel es Superior Court Case No. NCC-11833B; Beasley v. Wlls Fargo Bank
San Franci sco Superior Court Case No. 861555, and a related case, Kovitz v. Crocker
Nati onal Bank, San Franci sco Superior Court Case No. 868914; MO endon v. Security Pacific
Nati onal Bank, Al aneda County Superior Court Case No. 613722-5; Patterson v. |ITT Consuner
Fi nanci al Corporation, San Franci sco Superior Court Case No. 936818; In Re: Donestic Air
Transportation Antitrust Litigation, No. 1-90 C 2485 WVHOS & MAL No. 861 (consolidated Nov.
2, 1990); and Starr v. Fleet Finance, Inc., et al. Cobb County Georgia Superior Court
Civil Action No. 9210-2314-06.

The propriety of fluid recovery, including creation of a consuner trust fund, was
recogni zed by the California Suprene Court in State of California v. Levi Strauss, 41
Cal . 3d 460, 224 Cal.Rptr. 605, 715 P.2d 564 (1986). Follow ng the general principles that
wrongdoi ng nust be deterred and that deterrence requires disgorgenent of ill-gotten gains,
the court approved cy pres distribution of the portion of a damage fund which coul d not be
distributed to the consuners who had been overcharged.

*392 The court concluded that such awards are appropriate where there is a nexus between
t he proposed use of the fund and the class on whose behalf the case was litigated, or
where the proposed use furthers the purpose of the statutes which fornmed the basis for the
underlying suit. In either instance, the use of the fund will provide indirect benefit to
absent class nenbers. The rationale for such awards is further explained in MCall,
Sturdevant, Kaplan and Hill ebrand, G eater Representation for California Consunmers--Fluid
Recovery, Consuner Trust Funds, and Representative Actions, 46 Hastings Law J. 798 (1995).

Thus, the case | aw supports creation of cy pres renedies in cases which are litigated to
conclusion. Moreover, it is clearly permissible to settle with defendants and include a
cy pres provision in the agreenent, because a defendant may agree to a settlenent which
provides for fluid recovery notwi thstanding the Eisen rule, Beecher v. Able, 575 F.2d
1010, 1016 n. 3 (2d Cir.1978).

There are two views on allowing residues to revert to defendants. One considers that an
unacceptabl e alternative which woul d reward defendants for engaging in wongful conduct,
except where there are no ill-gotten gains to be disgorged. The other is that it is
appropriate where there is no incentive for defendants to fail to distribute the damage
award or to assist in |locating absent class nenbers because allowi ng the return of the
resi due may enabl e counsel to negotiate better relief to known class nenbers and obtain an
agreenent as to injunctive relief.

There are also two divergent views on the propriety of cy pres awards of the entire
damage fund with no distribution to the class. One viewis that counsel's fiduciary duty
to the menbers of the class requires that there nust always be a direct distribution to
cl ass menbers, and only the undistributed residue used for a cy pres renedy. The other
view is that where individual recoveries are unduly costly to distribute or too snall to
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warrant the cashing of checks, cy pres awards of the entire damage fund i s appropriate.

There is sone authority for using a cy pres renmedy for the entirety of a statutory
damage award when the anmpbunt of damages to each class nenber is too small to warrant
distribution. Gammon v. GC Services Ltd. Partnership 162 F.R D. 313 (N.D.I11.1995) was a
suit under the Fair Debt Collection Practices Act involving a proposed class of four
mllion people, each of whomwould be entitled to 13 cents if plaintiffs prevailed. d ass
counsel, noving to certify the class under Rule 23(b)(2) of the Federal Rules of G vi
Procedure, suggested cy pres distribution of the entire damage award. The defendant did
not dispute the propriety of this renedy, which the court assuned would be suitable.
Citing Newberg, the court noted that class actions are designed not only to conpensate
i ndi vidual s who have been harmed, but also to deter violations of the | aw, especially when

smal | individual clainms are involved. It concluded: "Disgorgenent of illegal gains from
wrongdoers, together with ... application of the recovery for the benefit of class nmenbers
under cy pres doctrines, would fulfill the deterrence objectives of class actions." Id.

at 321, quoting Newberg, 8 4.36. (Note that in Mace v. Van Ru Credit Corporation, 109
F.3d 338, 345 (7th Cir.1997), Gammon was limted to its own unique facts.)

*393 There is agreenent that it is the role of class counsel, who have been found to be
adequate representatives of the class, to recommend cy pres recipients. W propose that
NACA adopt the guidelines set forth in the McCall, Sturdevant, Kaplan and Hill ebrand
article at pp. 850-851.

Since it is the role of the court to protect the interests of absent class nenbers, the
court should carefully review the conpetence and record of organizations that are proposed
as recipients. W believe that serious consideration should be given to using the
uncl ai med portion of the award for a long-termgrant to an exi sting organization with
conpetence in the issues raised in the underlying litigation. This will ensure that
projects are of sufficient duration to result in real and concrete benefit to absent class
nmenbers.

C. NACA CGui del i nes

In proposing a cy pres renedy, class counsel should propose a disposition of the
uncl ai med portion of the award that will either (1) protect the interests of the persons
injured by the illegal conduct and thus indirectly benefit absent class nmenbers or (2)
pronmote the purposes of the statutory prohibitions sought to be enforced in the underlying
litigation. Counsel should also insist that the recipients of the award be accountable to
the court and should enter into nenoranda of understanding to that effect with recipient
or gani zati ons.

I f counsel wi shes to propose that a new organization receive the unclained funds, class
counsel should be prepared to show the court how that organi zation has the ability and
conpetence to work for the interests the underlying litigation sought to protect. This
can be acconplished by providing information to the court about the current or proposed
officers, directors, and staff of the organization. The work to be done by an existing or
new organi zati on should be set forth in a conprehensive proposal, together with tinme
tabl es for acconplishing that work, which should indicate how the class will be indirectly
benefited or the purposes of the underlying statutes will be furthered by these efforts.

To ensure full accountability, counsel should usually negotiate a fornal agreement wth
t he proposed recipients which binds the recipients to restrictions on the use of the
funds, and requires themto conply with accounting, auditing, and reporting requirenents.
Such a negoti ated agreenent offers assurance to the court that the proposed recipient wll
use the funds strictly in accordance with the terns of the court's order. For long term
proj ects, counsel can oversee perfornmance by requiring quarterly meetings with recipient
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organi zati ons, sem -annual plans for work to be undertaken, and periodic reports of past
acconpl i shments. Counsel should be entitled to conmpensation for work necessary to nonitor
i mpl enentation of the cy pres renmedy at standard rates, with no enhancenent or rmnultiplier

Cl ass counsel should agree that undistributed residues revert to defendants only in
unusual circunstances. For exanple, reversion nay be acceptable where there is no
incentive for defendants to fail to performtheir obligations in connection with
di stribution of the damage award and where there are no ill- gotten gains to be disgorged.

*394 O ass counsel should insist on direct distribution of damages to cl ass nmenbers
before recommending a cy pres renedy for the undistributed residue except in unusua
circunst ances. These include instances where individual recoveries are unduly costly to
di stri bute because, for exanple, defendants have no conputerized records which would
enable themto generate a |list of class nmenbers' nanes and addresses, or where individua
damages are too snmall to warrant the issuance, processing, and cashing of checks.

G ass counsel should reconmmend cy pres renedies which will provide indirect benefit to
absent nenbers of the class or which will further the purposes of the underlying
litigation. They should also recomrend nmechani sms which will provide for nonitoring by

cl ass counsel, or, ultimately, judicial oversight of the expenditure of the funds.
7. Attorneys fee considerations
A. The Issue

The issue of attorneys' fees is extrenely inportant in class actions today, both because
it serves as a rallying point for criticismof class actions and because the criticisnms of
excessive fees are in some instances well grounded. This is also a difficult and
conplicated issue since fee awards may be made on three different bases: statutory fee
shifting, in which defendant pays the fee; conmmon fund, in which the class nmenbers pay the
fee fromtheir recovery; and common benefit, in which the defendant pays the fee. There
is no one problemand no one cure.

The prime focus of criticismis the size of the fees. In many instances, this problem
is nore apparent than real. For exanple, when the individual recovery is $50.00 per
consuner, an attorneys' fee of $2 million seens excessive at first glance. However, if
the dollars actually recovered by the individual class menbers in such a case were $15
mllion, then fees are |l ess than 14% of the total recovery achieved for the class. This
nmakes the fee reasonable with respect to the total actual recovery.

However, the cases that receive the nost criticismare those where the class does not
obtain cash recovery that is several tinmes the fees received by the attorneys. The
strongest criticismis directed at cases in which the actual cash received by the class is
mnimal, if any, and the only other benefits received by the individual nenbers are
certificates, of questionable value. The GM Pickup Truck cases, In re Ceneral Mtors
Corp. Pick-Up Truck Fuel Tank Products Liability litigation, 55 F.3d 768 (3rd Cir.), cert.
denied, --- US ----, 116 S.Ct. 88, 133 L.Ed.2d 45 (1995); Bloyed v. General Motors
Corp., supra, and the Bronco Il case, In re: Ford Bronco Il Products Liability litigation
1995 W. 373061 1995 U. S. DI ST. LEXIS 3507 (E.D.La.1995) (rejecting settlenent of a class
action chal | engi ng dangerous vehicles that provided relief to the class in the formof a
flashlight and safety video but no damages) are well known exanples of this problem but
it had its roots in cases such as the airline antitrust settlenent, which also provided
certificates to consuners and mllions of dollars in attorneys' fees to the class | awers.

*395 B. Viewpoints
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There are a variety of proposed sol utions, none of which would take care of the problem
entirely. One viewioint holds that class counsel should be paid only by hourly | odestar
rates, enhanced by nultipliers when appropriate, and that percentage cal cul ati on of fees
is not appropriate. The |eading |odestar calculation cases, which primarily consider tine
spent, hourly rates, the work done, and the results obtained, are: Johnson v. GCeorgia
H ghway Express, Inc., 488 F.2d 714 (5th Cir.1974); City of Detroit v. Ginnell Corp., 495
F.2d 448 (2d Cir.1974); Lindy Bros. Builders, Inc. v. Anerican Radiator & Standard
Sanitary Corp., 487 F.2d 161 (3d Cir.1973), on renand, 382 F. Supp. 999 (E.D. Pa.1974),
rev'd on other grounds, 540 F.2d 102 (3d GCir.1976) (en banc). Because the availability of
multipliers of the |odestar fee is uncertain, prohibiting percentage fees could make some
class actions inpossible to bring, if the resources needed to conmt to the litigation
were so sizable that the only way a law firmcould economcally justify taking on the
case, and running the risk of recovering nothing, would be the potential of a |large
percentage recovery. |In addition, sonme comrentators have suggested that basing a fee on
an hourly rate could | ead some class counsel to performunnecessary work ("churning").

The opposite end of the spectrumfromthis viewioint holds that a percentage recovery in
the 20-30% range is entirely appropriate and should be left to court approval. Percentage
fees have been held appropriate in comon fund cases: Boeing Co. v. Van Genert, 444 U.S.
472, 478-79, 100 S.Ct. 745, 749- 50, 62 L.Ed.2d 676 (1980); In re Activision Securities
Litigation, 723 F.Supp. 1373 (N.D.Cal.1989); Paul, Johnson, Alston & Hunt v. Graulty, 886
F.2d 268 (9th Cir.1989); and have been required in cases not involving a fee shifting
statute in Swedish Hospital Corp. v. Shalala, 1 F.3d 1261 (D.C. Cir.1993) and Canden |
Condom ni um Associ ation v. Dunkle, 946 F.2d 768 (11th Cir.1991). However, sone comenters
urge that this approach could in class counsel being unduly conpensated for insufficient
tinme and effort.

O hers feel that a blended approach is best--evaluating both percentage and | odestar
fees, to deternine a reasonable fee for the particular case. Under this approach judges
woul d make a | odestar cal cul ati on based on the hours spent and hourly rates and conpare
that figure with the percentage awards made in sinmilar cases. See, Strang v. JHM Mortgage
Secs. Ltd. Partnership, 890 F.Supp. 499, 502-03 (E.D. Va.1995) (conparing the |odestar and
percent age of comon fund cal cul ati ons to concl ude that 25%rather than 30% of the fund
was a reasonable fee).

Still others urge that different bases for fee awards raise different issues and require
different solutions. A conplicating factor is that it is not always clear whether a case
is a conmon fund, a fee-shifting, or a common benefit case. |If the entire case is based
on statutes that provide for fee- shifting (and nbst consumer class actions are primarily
based on fee-shifting statutes), some commenters felt that it would be i nappropriate for
cl ass counsel to seek fees based on a percentage of the ampunt awarded the class. This
view finds support in case |law holding that the | odestar calculation is required in fee
shifting cases: City of Burlington v. Dague, 505 U S. 557, 562, 112 S.Ct. 2638, 2641, 120
L. Ed. 2d 449 (1992); Blumv. Stenson, 465 U S. 886, 895, 104 S.Ct. 1541, 1547, 79 L.Ed.2d
891 (1984). These commenters found it even nore objectionable if class counsel sought
*396 to obtain percentage fees out of the anobunts awarded the class, rather than insisting
that the defendant pay the fees over and above all ampunts given the class. These
commenters felt that this problemwas particularly acute in instances where fees are
assessed agai nst nmenbers of the class who did not actually receive any nonetary benefit.
This situation can arise when class nenbers' recoveries are credited to their accounts
with the defendant but not every class nmenber receives a credit.

These alternative bases for awarding fees are not necessarily in conflict: fees could be

recovered fromthe defendant under a fee shifting statute or other theory and paid into
t he conmon fund, with class counsel receiving a percentage of the total recovery. This
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approach finds support in Skelton v. General Mtors Corp., 860 F.2d 250 (7th Cir.1988),
whi ch involved the settlenent of statutory fee shifting clains. The court noted that a
settlenent nmerges all clainms, including the client's statutory fee shifting claim into
one common fund that belongs to the class clients, and ordered fees to be cal cul ated under
common fund principles. This viewis also consistent with case |aw noting that the anopunt
whi ch an opposing party can be required to pay as a "reasonabl e"” fee may be substantially
| ess than a reasonable fee owed by the client (or class of clients). Venegas v. Mtchell
495 U. S. 82, 110 S.Ct. 1679, 109 L.Ed.2d 74 (1990).

VWhat ever the nethod of calculating fees there is no question that any contingent fee
award rmust take into account the difficulty, conmplexity, and the risk of the case, the
relief obtained for the class, as well as the fact that some cases will result in no fee
at all. Therefore, it is entirely appropriate in nost class action cases to award fees
that are in excess of a fee calculated solely on an hourly basis wi thout any nultiplier

VWen a fee is to be calculated on a percentage basis, there is no fixed percentage that
is appropriate to all cases. A fee of 10%on a class recovery of $100 nmillion m ght be
excessi ve depending on the circunmstances. On the other hand, a 40% fee award woul d be
insufficient in a case where the prinmary relief sought is injunctive and the paynent to
the class mininmal, but where thousands of hours of attorneys' tine was required and the
extent of the injunctive relief justified it.

Sone conmenters argue that there is an i nherent problemw th negotiating fees with
opposi ng counsel, even when counsel have first agreed on relief to the class. Since the
Court has an independent duty to exami ne the fees, these conmenters feel, prior agreenent
does little but create the appearance of collusion between class counsel and the
defendant. Qhers contend that settlenent often would be inpossible to achieve unless the
def endants understand the extent of their total exposure, and urge that it is preferable
to obtain relief pronmptly for class nenbers and that there is no reason not to reach
agreenment on fees so long as negotiation of fees follows the obtaining of an agreenent to
relief for the class on the nerits.

C. NACA Cui delines

Reasonabl e attorneys fees nust be awarded in consunmer class actions because fees are the
incentive for lawers to engage in private enforcement of the |aw, but excessive and
unr easonabl e amounts shoul d not be sought or awarded. Because the issue of reasonable

attorneys' fees is one that will be deternmined by the nerits of the lawsuit and the nature
of the settlenent, *397 there is no one possible renedy for the abuses that exist.
However, a variety of partial solutions will be beneficial

e Tine to discuss fees. Because the Supreme Court has recognized that in a

fee-shifting case the defendant has an economic interest in resolving the fee issues in a
settl enent negotiation along with all other statutory clains [see Wite v. New Hanpshire,
455 U. S. 445, 452 n. 14, 102 S.Ct. 1162, 1167 n. 14, 71 L.Ed.2d 325 (1982)], class counse
shoul d avoid any conflicts of interest that may increase the danger of an inproper quid
pro quo detrinmental to the class. For exanple, if a defendant offers a $5 million |unp

sumsettlenent, with $4 million for the class and $1 mllion to counsel, it would be
i nproper to accept this offer contingent upon $3 nillion being made avail able to the class
and $2 nmillion available to counsel. It would be appropriate, however, to state that the

$4 mllion for the class is acceptable as long as counsel's conpensation is increased.
One alternative is to obtain the defendant's binding agreement to all class relief and

then to submt the fees issue to the court for determination. |In statutory fee-type
cases, an acceptable alternative is to obtain the defendant's agreenent on class relief
contingent on successfully negotiating an agreenent on fees. It is also acceptable to

negotiate fees after all relief has been agreed on for the class,and then submit the
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entire agreenent as a whole to both the court and the class for review and approval. In
comon fund cases, there is no need to discuss fees with the defendant since the class
clients, not the defendant, pay the fee fromthe fund that was created by their counsel
subj ect to court approval.

e Percentage Benchmarks for nbst Comon Fund Cases. For the vast majority of conmon
fund cases, courts and counsel should examni ne the reasonabl eness of the fees requested by
t he percentage benchmarks that have been recognized in simlar cases. See, e.g., Canden |
Condom ni um Ass'n v. Dunkle, 946 F.2d 768 (11th GCir.1991); Paul, Johnson, Al ston & Hunt v.
Graulty, 886 F.2d 268, 272 (9th Cir.1989); Brown v. Phillips Petroleum Co., 838 F.2d 451,
454 (10th Cir.), cert. denied, 488 U S. 822, 109 S.Ct. 66, 102 L.Ed.2d 43 (1988); Swedish
Hosp. Corp. v. Shalala, 1 F.3d 1261, 1272 (D.C. Cir.1993); Bebchick v. Washington Metro
Area Transit, 805 F.2d 396, 406-407 (D.C. Cir.1986); see also In re CGeneral Mtors Corp
Pi ck-up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 820-21 (3d Cir.), cert. denied,
--- US ----, 116 S.Ct. 88, 133 L.Ed.2d 45 (1995); In re Continental Illinois Secs.
Litig., 962 F.2d 566, 572 (7th Cir.1992). |In the absence of special circunstances,

i ncludi ng either an unusually | arge nonetary recovery or a relatively snmall nonetary
recovery coupled with very beneficial but difficult to value equitable relief, the courts
have recogni zed percentage benchmarks ranging from19 percent to 45 percent of the comon
fund. See, e.g., In re Geenwich Pharmaceutical Sec. Litig., [1995] Fed. Sec.L.Rep (CCH)
198, 774, p. 92,523 (E.D.Pa. Apr. 26, 1995); In re SmthKline Beckman Corp. Secs. Litig.
751 F. Supp. 525, 533 (E.D.Pa.1990); In re Unysis Corp. Retiree Med. Benefits ERISA Litig.
886 F. Supp. 445, 467 (E. D. Pa.1995); Mashburn v. National Medical Healthcare, Inc., 684

F. Supp. 679, 692 (MD. Ala.1988); In re Activision Secs. Litig., 723 F.Supp. 1373, 1374-78
(N. D. Cal .1989). As one court has observed, "[w] hen the 'prevailing' nethod of
conpensating |l awers for 'sinilar services' is the *398 contingent fee, then the
contingent fee is the 'market rate'." Kirchoff v. Flynn, 786 F.2d 320, 324 (7th
Cir.1986).

In the few (often highly publicized) cases in which the nonetary relief, however val ued
or estinmated, exceeds $30 million, reasonable fees will nearly always, though not
necessarily, represent snmaller than the benchmark percentages. In such cases, courts have
encour aged use of a |odestar analysis to cross-check the reasonabl eness of fees in such
| arge cases. See, e.g., CGeneral Mdtors, 55 F.3d at 822; In re Washi ngton Public Power
Supply Sys. Litig., 19 F.3d 1291, 1295, 1298 (9th Cir.1994). Al though such cross-checks
in typical cases sinply add another |evel of analysis, and may even underm ne the purposes
of the percentage-of-the-fund approach, in |large cases the cross- checks are a useful too
in protecting the class fromw ndfall fee awards. Simlarly, when the conmmon fund is
relatively small or difficult to value precisely and the common benefit is undoubtedly
val uabl e but difficult to quantify, the | odestar approach may properly supplant the
per cent age-of -t he- fund benchmarks. Provided the class receives real value and is

recei ving benefits comensurate with the fees to be awarded to class counsel, it is not
per se unreasonable for counsel to set aside a nonetary fund from which attorneys fees
wi Il be paid even though the class may be receiving primarily equitable benefits.

However, counsel should be aware that "the timng of fee negotiations" in such cases may
be considered as a factor by the courts in the "review of the adequacy of the class
representation." General Mdtors, 55 F.3d at 803-04.

* Recovering fees fromthe class. In a common fund case where the underlying clains
are based on fee-shifting statutes, it is generally best to negotiate an additional anopunt
representing the right to fees fromthe defendant directly, in order to limt the fees
paid by class counsel's clients and naxim ze the total recovery to the class. It may be
appropriate in such a case to nerge the statutory fee into the common fund (see Skelton
supra), and to also obtain a portion of the fees fromthe common fund. The sanme is true
in conmon benefit cases. In instances where the only source of fees is the conmon fund,
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cl ass counsel nust insure that (1) no class nenber is assessed fees if that nenber did not
receive a benefit and (2) the percentage of fees assessed agai nst any class nenber is a
reasonabl e percentage of that class nenber's recovery. C ass counsel nust refuse to

di scuss any proposal by a defendant to pay one ampunt itself or to pay nothing itself but
agree to class counsel seeking a greater anmount froma common fund. |[If the defendant can
be persuaded to offer an additional sumfor fees, that can be accepted as a credit toward
a comon fund award nade by the court. In a statutory fee shifting case which is not
converted to a comon fund case, fees should be recovered solely fromthe defendant and be
based on the | odestar

« Non-cash settl enments. In a case where relief to the class is not paid in cash (or by
credit to an existing account), the attorneys' fees should be based solely on a | odestar
rate, with a nultiplier when appropriate under existing case law. Oherwise, it is
i npossible to deternine the value of the actual relief received by the class (as opposed

to the theoretical value of non-cash relief) on which to base a percentage anopunt. |If an
agreement is negotiated with the defendant as to an anmpbunt of fees which the defendant
will not contest, class counsel should still submt sufficient docunentation to *399 the

court to justify, on a |l odestar basis, whatever anobunt of fees is being sought.
Alternatively, a percentage fee night be recovered, but only after a delay, as described
bel ow.

» Percentage fee request if cash value of settlenent cannot be determ ned at tinme of
settlenent approval. |In sone situations, the total cash value of a settlenent nay not be
calcul able at the tine the settlenent is finally approved. The two npbst conmon situations
where this is true are (1) certificate settlenents, where it is unknown how nany of the

certificates will ultimtely be redeenmed; and (2) "clainms made" settlenents, where it is
unknown what proportion of the available funds will be claimed by class menbers or paid to
acy pres recipient. In such cases, it is inappropriate for class counsel to seek a

percentage fee unless one of the following is true: (a) the settlenent provides for a

m ni mum settlenment | evel which is guaranteed to be paid (either to class nenbers or as a
cy pres paynment) and the fee sought is based upon a percentage of the nini mum amount; (b)
the settlenent provides for an initial paynent to class nmenbers (or as a cy pres paynment)
and the fee is sought based on a percentage of that initial payment; or (c) approval of
payment of the fee to class counsel is not requested until such time as the court can
accurately assess the actual value of the settlenent (i.e. after the deadline for class
menber clains are after the certificates expire).

* Notice to the class of fees. Anot her essential, but not sufficient, component of
reformis a requirement that the maxi mum anmount of attorneys' fees to be sought nust be
di sclosed to the class nenbers at the time the notice of proposed settlenent is sent to
them stated as a total dollar anpbunt. In a common fund case where a percentage wll be
sought, that fact and the specific percentage to be requested should be stated in the
notice. |In statutory fee shifting cases, the lodestar, if agreed to by the parties,
shoul d be disclosed in the class notice. |If there is no agreenment, the anount class
counsel intend to request fromthe court should be disclosed. It is also a good idea to
di scl ose the anmpbunt of fees per class nenber, but the nenbers of the class have the right
to know how much their attorneys are naking in total. For exanple, the class nust be told
that the lawers will receive $2 mllion, but could also be told that this amunts to
$6.67 per class nenber. The average fee per class nmenmber need not be disclosed when
recoveries vary substantially anong cl ass nmenbers, since that number woul d not be
meani ngf ul .

8. Inmproved Notice of Settlement

A. The |ssues
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One significant problemwi th class action settlenents is that Rule 23 does not specify
the content of notice to the class. Consequently, the notices given to the class, whether
i ndividually or by publication, are not uniformand often are in such fine print and
sufficiently conplicated and uncl ear that the class nenbers do not understand the nature
of the relief sought or obtained in their names. They therefore do not actually have the
i nformati on necessary to nmake an i nforned decision as to whether to remain nenbers of the
class, to opt out, or to object to the settlenent.

*400 B. Vi ewpoints

Currently, there is no group advocating or opposing inproved notice to the class.
However, industry groups and the defense bar are readying attacks on class actions that
could be fatal to the ability of individual consuners to use class actions to stop
deceptive and illegal practices and to obtain relief after being victimzed. Part of any
consi derati on of changing class action practice should include finding a way to insure
that the absent class nenbers have the best tools possible to decide whether or not to
support a class action settlenent. Both the MANUAL FOR COVPLEX LI TI GATION, THI RD and the
forenpst treatise on class actions recommend the content of notices of proposed
settlenents. The Manual suggests that notice include a description of the essential terns
of the settlenment, information about attorneys' fees, disclosure of any special benefits
for class representatives, specification of the time and place of the hearing to consider
approval of the settlenent, and an expl anation of the procedure for allocating and
distributing the settlenent. 8§ 30.212 (1995). Newberg & Conte recommend that notice
contain a description of the litigation, sunmary of the proposed settlenent, requested
al |l owance for attorneys' fees, procedure for filing proofs of claims, procedure for filing
appear ances and obj ections, and procedure for obtaining docunments related to litigation
and settlement. Newberg, supra, at § 8.32.

C. NACA Position

NACA shoul d support a drive for sinplified, plain-Ianguage, standardized di scl osure of
the salient aspects of a settlenment. Disclosure should be required only of those points
that are nost inportant for consuners to know. This sinplified formwould be the first
page of the class notice, whether by publication or individual mail. The details would
continue to be placed in the body of the class notice.

The standard form of notice should include the follow ng:

e Aclear statement of how the consurmer can tell whether he or she is a nmenber of the
cl ass.

e The nunber of menbers of the plaintiff class.

» The total anount of relief to be granted the class, stated in dollars where the
paynment is in cash or credit to an account.

e The individual relief to be received by each nenber of the class, broken down into
sub-cl asses if necessary. Were this cannot be determ ned in advance of the clainms
process, there should be a good faith estimate of the range of individual recoveries for
cl ass nmenbers.

e The total nmaximum fees, in dollars, to be sought by the class attorneys, and the
nmet hod whereby they were cal culated (hourly, hourly with a multiplier, percentage, or a
conbi nation), as well as the source fromwhich payment will be sought.

e Proposed distribution of any unclai nmed funds, including whether they will revert to
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def endant s.
» Options available to class nmenbers including at |east opting out and objecting.
**401 . An address to wite for further information regarding the settlenent.
9. Approval of Settlenment d asses
A. The |ssue
The growi ng use of settlenment classes, especially when coupled with the
i ncreasi ngly-frequent proposals of settlenents where the class nenbers do not receive

ei ther nonetary or equitable relief, raises serious concerns that the interests of the
absent class nenbers have not been adequately represented. The hol dings in Archem

Products, Inc. v. Wndsor, --- US ----, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1997) and In re
General Modtors Corp. Pick-up Truck Fuel Tank Products Liability Litigation, 55 F.3d 768
(3d Cir.), cert. denied, --- US ----, 116 S.C. 88, 133 L.Ed.2d 45 (1995) should serve

as a harbinger of increased judicial scrutiny of settlements of this nature.
B. Viewpoints

Most commenters agreed that the preferred approach is to seek and obtain class
certification prior to any discussion of settlement. By seeking court involvenment at an
early stage, the class has the advantage of an adversary- based determ nation of such
vital issues as adequacy of representation of the class, adequacy of class counsel, and
t he exact make-up of the class.

Settlements before certification create problens. Comenters differed in the best
approach to take. One approach to post-settlenent certification entails a two-step
process. First, the issue of certification would be the subject of a plenary hearing,
after notice to the class but without notice of settlenent of the nerits. After the tria
court has determined that the case should be certified as a class follow ng hearing, the
notice of settlement and of class certification would not need to be addressed again, and
the trial court would focus on the Rule 23(e) determination that the settlenent is fair
adequate, and reasonable to the class as a whole, as the | aw requires.

Anot her approach to post-settlenment certification, which is acceptable under the
hol di ngs of the Third Circuit, conmbines the two hearings into one, with notice to the
class of both the certification and the fairness issues to be considered. The trial court
woul d conduct a plenary hearing into both the certification of the class and the fairness
i ssues, only reaching the fairness issues after deternmining the nature of the class to be
certified pursuant to both subsections (a) and (b) of the Rule.

Under Rule 23(c)(1), the trial court has always had the power to nake certification
conditional, before decision on the nerits. It would appear to be within the scope of the
Rule to make certification conditional on finality of the settlenment, providing no
subsequent res judicata effect if the settlement itself is rejected. Certainly, this
approach adheres nmuch nore closely to the Rule than certification after |ess than ful
consideration of all Rule 23 requirenents. This approach nmeets the hol dings of the Third
Circuit and al so provides the salient benefit of avoiding both the appearance and the
actuality of either collusion or inadequate representation of the absent class nenbers.

Sone conmenters felt that negotiating settlement prior to obtaining class certification
is appropriate because it enables counsel to obtain pronpt *402 resolution of cases to the
benefit of the class. Those conmenters also felt that it was a waste of tinme for a court
to conduct a hearing on class certification if the defendant had agreed to cl ass
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settlenent and that the chance to opt out provided sufficient protection to the class
nenbers.

The Suprenme Court reviewed the Third G rcuit's holding in Georgine v. Anthem Products,
Inc., 83 F.3d 610 (3d Cir.1996), aff'd sub nom Anthem Products, Inc. v. Wndsor, --- U S
----, 117 S. Ct. 2231, 138 L.Ed.2d 689. The opinion held that the decision of the Court of
Appeal bears nodification because it did not indicate that settlement is relevant to a
class certification. It further held that the court did properly consider the terns of
the settlenent in concluding that the class certification could not be uphel d because
common questions did not predomi nate and future claimants' interests were not adequately
repr esent ed.

The rule to be derived fromthat opinion is that a court nust find that the requirenments
of Rule 23, subdivisions (a) and (b) are satisfied in order to approve a class
certification in the context of a settlement. The analysis need not take into account the
manageability of the case if it were to be tried, since if the settlenment is approved
there will be no trial, but nust include consideration of the subdivision (a) requirenents
of nunmerosity, commonality of questions of law or fact, typicality of the clains or
defenses of the representative parties with those of the class, and adequacy of
representation in that the representative parties will fairly and adequately protect the
interests of the class. Additionally, the court held that certification of a class
requi res conpliance with the provisions of subdivision (b)(1), (2), or (3). In a Rule
23(b) (3) case such as this, in order to certify a class a court nust find that common
guestions of |law or fact predom nate, but a conmon interest in a fair conpronise can not
sati sfy the predoni nance requirenent. |In |language that will be useful to litigators
handl i ng consuner protection cases, the court distinguished mass tort cases from consumer
class actions, noting: "Predomnance is a test readily nmet in certain cases alleging
consumer or securities fraud or violations of the anti- trust laws." 117 S.C. at 2250;
138 L.Ed.2d at 713.

The Conmittee on Rules of Practice and Procedure of the Judicial Conference of the
United States ("Rules Committee") has recently proposed for conmrent an entirely new Rul e
23(b)(4) that specifically permts use of a class in a settlenent that did not otherw se
neet the requirements of Rule 23(b)(3). See Prelimnary Draft of Proposed Arendnents to
the Federal Rules of Appellate, Cvil, and Crimnal Procedure published in August, 1996.
Thi s proposal does not provide any criteria for a court's determ nati on whether such
settlenent certification is proper; it is based solely on the agreement of the parties.
Among ot hers voicing strong opposition to this proposal is a group of sonme 150 | aw
prof essors. The objections of the |law professors are threefold: (1) the proposal contains
no limting guidelines or principles, (2) it fails to address serious constitutional and
statutory problens, and (3) it formalizes what has until now been an extrenely
controversial practice and invites collusion

C. NACA CGui del i nes

The specific Rule 23(b)(4) proposed by the Rules Conmittee fails to provide gui dance for
district courts' exercise of discretion in approving a *403 settlenment class and therefore
must be rejected as it is currently worded. It is unnecessary to anend Rule 23 at all to
obtain the positive benefits of appropriate settlenent classes.

The preferable nmethod is to obtain class certification prior to entering into settlenent
negoti ati ons. However, the dynanmics of settlenment often create situations where
settlenent is reached early in the proceedi ngs, before class certification. 1In those
cases, as part of the settlenent, class determ nation may be nmade contingent on finality
of the approval of the settlenent, as is comopnly done when a court certifies a class "for
settl enent purposes only." If the Rules Comittee proposes a revised new rul e, NACA shoul d
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address it, and this position nay change.
10. Interlocutory Appeal of Class Certification
A. The |ssue

The Rules Committee al so proposed a new Rule 23(f), permitting interlocutory appeal s of
a district court order granting or denying class certification. The right to appeal is
di scretionary with the court of appeals. The proposed rule provides also that such an
appeal does not stay the proceedings unless the district or appellate court orders.

B. Vi ewpoints
It is difficult to imagine a scenari o where a defendant would not attenpt to appeal an
order granting class certification. It is also difficult to inmagine a scenario where if

appeal is pernmitted, either the district court or the court of appeals would not stay the
pr oceedi ngs.

On the other hand, the likelihood of a plaintiff appealing a denial and seeking a stay

of proceedings is minimal. However, it is virtually certain that, if the plaintiff did
appeal a denial of certification, the defendant would seek, and likely obtain, a stay
pendi ng the appeal. Therefore, the rule as witten does little to advance a plaintiff's
situation, but does provide significant dilatory opportunities for defendants.

The California state court approach is a variant on this theme. It is silent on the
i ssue of stay, but permits inmredi ate appellate review only of denial of certification, on
the ground that a denial is a "death knell" because it effectively term nates the entire

action as to the class. Ganting class certification is not such an order, and is only
harnful to the defendant if the plaintiff prevails at trial and on appeal, both on
certification issues and on the nmerits, so is not inmediately revi ewabl e. See Stephen v.
Enterprise Rent-A-Car, 235 Cal.App.3d 806, 1 Cal.Rptr.2d 130 (1991) and Rosack v. Vol vo of
Anerica Corp., 131 Cal.App.3d 741, 182 Cal.Rptr. 800 (1988).

C. NACA Position

The California state court approach is a bal anced approach that preserves the rights of
both plaintiffs and defendants. |mmedi ate appeal should be allowed only if certification
i s deni ed.

SUMVARY AND CONCLUSI ON

Most class actions work the way Congress and the courts intended. They provide an
efficient and appropriate way to obtain relief for many individuals *404 harmed by ill ega
practices. In the consuner |aw area, class actions are particularly appropriate because
many people can be harmed by the same illegal practice, and the damages are often both
gquantifiable and individually too small to warrant separate |awsuits.

Nonet hel ess, there are abuses by class counsel and the public perception is that sone of
t hose abuses are increasing. Rather than precipitously attacking the problem by
restricting the availability of the class action device to consunmers, the better practice
is a conbination of increased court scrutiny of class action settlenents and hei ghtened
conmitment on the part of class counsel to avoid even the appearance of abuse.

The NACA gui delines and positions set forth in this paper are intended to give both bar
and bench a reference point for aggressive yet responsible class action advocacy.
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